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This thesis focuses on remedy for breach of contract in the international sale of goods. The reason 
for choosing this subject is that the remedy for the breach of contract is a very important part of 
international sale contract law. It is related to the matters that the contracting parties are 
mostly concerned about after a contract is breached and also it is the main reason why 
many litigation or arbitration claims are filed. In the judicial or arbitration judgments of 
most cases, the judges or arbitrators have to make their decisions on what remedies the 
injured seller or buyer are entitled to and why they are entitled to those remedies. The 
research of this subject is therefore crucial for the study on the predictability of the CISG 
in resolving disputes in international trade. 
The study of remedies for breach of contract in this thesis is going to cover the main 
remedies that the seller and the buyer usually claim under the CISG for the breach of 
contract in the international sale of goods. These remedies are the avoidance of contract 
by the buyer under the CISG.  
Generally, the right to avoidance is said to be the most drastic remedy in case of contract 
breach, which reflects the gravity of the negative effects of non-performance or 
performance not complying with the terms of contract. Under the United Nations 
Conventions on CISG, the buyer is a granted certain remedies when the seller fails to 
perform one or more of his obligations under an international sales contract.  The number 
of disputes before domestic courts involving provisions of the Convention, in particular those 
provisions relating to the remedy of contract avoidance has been increasing. In this thesis 
it will be examined in what situations the buyer has the right to avoid the contract under 
the Convention and when this right can be extended or limited. And an important concept 
of the fundamental breach is the avoidance of the contract by the buyer will be analyzed. 
In carrying out the analysis, this thesis will points out some comparisons with other bodies of 
law such as UK, USA, Germany and examine the jurisprudence of both civil and 
common law countries to determine how, if at all, this has influenced the decision making 
process. 
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CHAPTER I INTRODUCTION 
1.1 Subject Background 
The last two decades have seen a huge change in international trade with the emergence of the 
global economy. Sale of goods is the most popular form of international commerce. Sales of 
goods have been growing rapidly with the opening up of new markets in developing countries 
and, as a result, disputes between transnational contracting parties have increased in number, 
size and complexity. We all know that the increasing process in trade has brought existing 
problems between States, caused by different approaches to trade, to the fore. States have 
different expectations, standards and usages to which trade contracts are subjected. In a sales 
contract, whatever one party expects is connected closely to the performance obligations of the 
other party. So if one party does not perform its obligations, for whatever reason, in almost 
every case, the other party will be damaged.  In International Trade when this kind of breach 
occurs by one of the party we will recall the specific provisions of CISG Convention. In the 
following I will discuss some issues related to the provisions of the CISG. In this thesis the term 
“CISG” will be used interchangeably with the terms “Code” and “Convention”. There has 
been a large volume of materials published on the United Nations Convention on CISG, with 
both advocates and opponents of the Convention fiercely debating the merits and shortcomings 
of the treaty as a means of furthering international sales transactions.  
Some argue that the CISG is not suitable to the reality of these often complex transactions, 
proposing instead the use of domestic laws that would benefit buyers and sellers, because these 
laws are more certain and have had many years to develop as compared to the Convention.  So 
let’s discuss how CISG provisions are acceptable.  
  
1.2 The Objective of Study 
In this study I am going to focus on the avoidance remedy of the buyer for the breached contract 
by the seller.
1
 Avoidance of the contract is normally the most extreme measure a party may take 
in response to a breach of contract. Under the CISG a buyer is granted certain remedies when a 
seller fails to perform one or more of his obligations under an international sales contract. 
Article 45 (1) CISG summarizes these remedies. 
                                                            
1 Sometimes the contract defines the remedies available for the buyer. However, this thesis will be concentrating on the 















The main objective of this thesis is to analyze the claims using the specific area of the buyer's 
right to avoid as envisaged in Articles 49 and 48 CISG which states about the seller right to cure 
the breach and the difficulties of interpreting the ambiguous criteria laid out in these provisions. . 
Moreover, this thesis is to investigate whether the remedial rules of the CISG have proven to be 
effective by ensuring predictable decisions in domestic laws. I believe this provision to be key 
to the Convention's success, the reason for this being business people require certainty and 
predictability in their transactions when seeking to avoid the contract. Because there are some 
issues that domestic jurists are often wary of unfamiliar concepts in international documents. 
They may rightly fear that the originality of the concepts will lead to divergent interpretations in 
domestic courts. They may have difficulty in identifying the exact content of the law due to its 
newness and lack of interpretation. Upon examining these provisions and the given case law 
under it, we will be able to discern the rationale behind the decision making, specifically how 
have the tribunals interpreted its wording and what burden needs to be proven to declare the 
contract avoided. These findings will have a significant impact on how the CISG is viewed 
particularly by different sectors of the (product) market. Trietel for example argues that the 







 This writer advances the proposition that the Convention cannot be deemed to 
be inappropriate or inadequate in certain areas without any analysis of the existing case law. In 
examining the relevant case law, I will look at how the CISG has coped with these different 
areas to determine if indeed it is a flexible instrument as proclaimed by its advocates. The 
analyze will be extended with a focus on to make some  draw comparisons with other major 
bodies of law and examine the jurisprudence of both civil and common law countries to 
determine how, if at all, this has influenced the decision making process.  
Additionally, I will examine in what situations the buyer has the right to avoid the contract and 
when this right can be extended or limited. In that regard it should be noted that this thesis also 
focuses on the main situation where the seller is in current breach of his obligations after the 
date of delivery has passed. The main rule under the CISG is outlined in Article 49(1) (a) which 
states that the buyer is only entitled to avoid the contract when there is a fundamental breach. So 
                                                            
2 Free on Board 
3 Cost, Insurance, Freight 
4 Alastair Mullis (1998). Avoidance for Breach under the Vienna Convention; A Critical Analysis of Some of the Early 
Cases. Andreas & Jarborg eds, Anglo-Swedish Studies in Law. Lustus Forlag, pp 326-355 Available from: 
<http://cisgw3.law.pace.edu/cisg/biblio/mullis1.html> Taken from: Benjamin on Sales (Sweet & Maxwell, 5th edn, 
















“fundamental breach” what does it mean? I will discuss this in next chapters. This right can be 
extended to some types of non-fundamental breaches where the buyer fixes what is usually 
referred to as a Nachfrist. Nevertheless, this right may also be limited by the seller’s right to 
cure the breach according to Article 48 of CISG.  Therefore, there will be situations where more 
than one of them is applicable at the same time. The question is: How do these rules interact and 
does one of them take priority? In the following, one of the most complicated interaction of 




One might ask, "Why the need for the Convention? Before the enactment of the Convention, 
parties would concede to a foreign country's law to govern their agreement. This, however, was 
not always feasible. For example, the difficulties of reaching agreement with foreign parties on 
choice of law issues, or the problems of proof of foreign law in domestic and foreign courts.
5
 It 
has been argued that the Convention offers parties a useful compromise in that it may decrease 
the time and legal costs otherwise involved in research of foreign laws, and it will have a degree 
of familiarity to both parties, thus putting each on equal footing with the other with no unfair 
advantage to either party.
6
 These claims are potentially contentious as it is questionable whether 
the CISG has fulfilled the purpose of making international sales transactions more certain, 
efficient, and less costly. This thesis will examine the validity of these claims when analysis of 
the case law is carried out later on. 
We now have a better understanding of the issues and controversies surrounding the Convention. 
The next part of this study will focus on one particular part of the Convention, and will examine 
its ambiguous meanings, and attempt to engage the issues surrounding its provisions to 
determine if the CISG has indeed been successful in facilitating the complex environment of 
international sales.  
 
                                                            
5 Anthony VanDuzer, 'The Adolescence of the United Nations Convention on Contracts for the International Sale of Goods In 
Canada' Available at <http://www.yorku.ca/osgoode/cisg/writings/vanduzerone.htm> 




















Many have hailed the Convention as a success, as it has received the one of the largest number 
of ratifications of any international treaty. However, there is a contention that not all contracting 
parties are keen to accept uniform substantive law, consequently they will expressly opt out of 
the CISG, choosing instead to apply domestic laws which are more conducive to their 
commercial needs and provide some measure of predictability.
7
  
This chapter seeks to analyze one of the most controversial issues within the Convention, and 
indeed it is one that has important implications for the area of international sale of goods. When 
one thinks of an international commercial contract, several important legal issues immediately 
comes to mind, for instance, what are the rights and obligations of the seller and buyer, and if 
these obligations are breached or rights impeded, what options available to the non-breaching 
party?  The breach of contract under the CISG is categorized into two categories: the 
fundamental breach and the non-fundamental breach.
8
 The different categories of breach entitle 
the injured party to different remedies: the fundamental breach gives the right to avoid the 
contract, to require the substitution of the goods or to claim damages; and the non-fundamental 
breach gives the right to require specific performance, e.g., by the repair of or price reduction of 
the goods, or to claim damages. The analysis of the categorization of the breach of contract in 
this chapter builds a foundation for studying the remedies for breach of contract in the whole 
thesis. In this chapter some early Chinese cases decided under the CISG, are examined to see 
whether the categorization of breach in the CISG ensures the predictability and consistency of 
the remedies awarded by the Chinese Courts.  
2.2 Buyer's Right of Avoidance  
The main focus of this chapter is to analyze Article 49(1) (a), the right of the buyer to avoid the 
contract if the seller fails to perform any of his obligations, thus amounting to a fundamental 
                                                            
7 Anthony VanDuzer, 'The Adolescence of the United Nations Convention on Contracts for the International Sale of 
Goods In Canada' Available at <http://www.yorku.ca/osgoode/cisg/writings/vanduzerone.htm> 















breach of contract. The notion of what constitutes a fundamental breach under the CISG must 
be identified, so that the buyer, when faced with a breach of obligations by the seller, can be 
fully aware of what his rights are. Let’s analyze:  Paragraph (1) a) of Article 49 says “the buyer 
may declare the contract avoided: “if the failure by the seller to perform any of his 
obligations under the contract or this Convention amounts to a fundamental breach of contract; 
 Here (1) there are two conditions under which the buyer may declare the contract avoided; 1) if 
the non-performance of any of the seller's obligations 2) which amounts to a fundamental 
breach. What is fundamental breach? How we determine whether breach is fundamental or not? 
2.3 The Concept of Fundamental Breach 
The origins of fundamental breach can be found in ULIS Article 10,
9
 which was drafted with an 
aim to prevent avoidance from inconsequential contractual breaches.
10
 Article 25 of the CISG 
categorizes the breach of contract according to whether the breach is fundamental. The concept 
of ‘fundamental breach’ is of essential importance to the remedial system,
11
 in that different 
categories of breach are remedied with different consequences under the CISG, i.e. the 
avoidance of contract. The Convention attempts to define the concept of fundamental breach 
under the provisions of Article 25, which states: 
"A breach of contract committed by one of the parties is fundamental if it results in such 
detriment to the other party as substantially to deprive him of what he is entitled to 
expect under the contract, unless the party in breach did not foresee and a reasonable 
person of the same kind in the circumstances would not have foreseen such a result." 
After reading this, one is confronted by a number of terms that are vague and ambiguous in their 
meaning, and for which the wording of the Convention offers no further elucidation. This writer 
is concerned with what Bonell states as, "Parties who do not want to be bothered with esoteric 
phraseology exclude the CISG altogether or derogate from certain provisions."
12
 If indeed 
                                                            
9 "For the purposes of the present Law, a breach of contract shall be regarded as fundamental wherever the party in 
breach knew, or ought to have known, at the time of the conclusion of the contract, that a reasonable person in the 
same situation as the other party would not have entered into the contract if he had foreseen the breach and its effects." 
10  C.M. Bianca and M.J. Bonell (1987) p. 206 
11 Franco Ferrari, ‘Fundamental Breach of Contract Under the UN Sales Convention – 25 Years of Article 25 CISG’, 
25 Journal of Law and Commerce, (Spring 2006) 489-508 [‘Franco Ferrari’] 
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